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CANNABIS CONTROL BILL 2003 
Committee 

Resumed from 9 September.  The Deputy Chairman of Committees (Hon Adele Farina) in the Chair; Hon Sue 
Ellery (Parliamentary Secretary) in charge of the Bill. 

Progress was reported after clause 21 had been agreed to. 

Clause 22 put and passed. 

Clause 23:  Selling cannabis smoking paraphernalia to minors - 
Hon SIMON O’BRIEN:  Will the parliamentary secretary explain the reasons for this clause and for the way it is 
worded?  What does the Government hope to achieve by this provision, specifically the fact that it applies to 
people under 18 years of age as opposed to people who are 18 years of age and over? 

Hon SUE ELLERY:  The clause is specifically related to the prohibition of selling cannabis smoking 
paraphernalia to people under 18 years.  As the Government indicated in the second reading speech and as I 
indicated in my response to the second reading debate, young people are recognised as being particularly at risk.  
This clause is paying particular attention to addressing that risk. 

Hon SIMON O’BRIEN:  Younger people, presumably under 18 years, are particularly at risk of what? 

Hon SUE ELLERY:  As was canvassed widely in the debate at the second reading stage, risks to the health of 
people under the age of 18 years have been identified.  A whole range of reasons for people choosing to take up 
drugs were identified.  I guess that people under the age of 18 years go through the stage of testing the limits of 
patterns of behaviour.  It is important to make sure that all systems are in place to reduce the likelihood of the 
adverse effects of cannabis adding to the range of problems associated with risk-taking behaviour.   

Hon SIMON O’BRIEN:  The Opposition will support this clause.  At the same time, there is an anomaly of logic 
contained in this clause, in the same way that there is an anomaly of logic and reasoning contained in clauses 21 
and 22.  The anomaly of logic is that if people aged 17 years are at some sort of significant risk from being sold 
cannabis smoking paraphernalia, why does that same risk not apply to people who are aged 18 years?  Similar 
provisions apply to the sale of alcohol, the sale of tobacco and when people can attend restricted movies.  A 
range of other statutory provisions allow people to do certain things when they turn 18 years of age that they are 
not meant to do before they are 18 years of age.  Introducing this provision specifically for cannabis sends a 
message that somehow at 18 years of age it is all right to use cannabis smoking paraphernalia.  However, if 
people are aged 17 years and 11 months, somehow it is not all right but it is something they can look forward to.  
Teenagers in particular look up to their elders, be they siblings or friends who are a year or two older, and they 
aspire to be all grown up and do the things that people can do when they turn 18 years of age, when they can go 
to a pub or a nightclub if that is what they want to do.  We are now adding a provision that I think sends the clear 
message that buying cannabis smoking paraphernalia is somehow the grown up thing to do and something that 
people can look forward to doing when they turn 18 years of age.   

The Government’s stated intention that it wants to discourage cannabis use by people under the age of 18 years 
does not hold much water in the light of the comments we have just heard.  Be that as it may, this provision 
relates precisely to offences by people providing cannabis smoking paraphernalia to minors.  The Opposition 
will not oppose it.  However, I draw to the Committee’s attention the concern of the Opposition at the message 
the Government’s policy is sending.  The Opposition wants to indicate clearly what it thinks should happen so 
that it is not seen to be having two bob each way.  Cannabis smoking paraphernalia should not be sold anyway.  
Under a Bill called the Cannabis Control Bill, the Government should control the use and availability of 
cannabis and not provide parameters that appear to condone it. 

Hon DERRICK TOMLINSON:  I draw the attention of the parliamentary secretary to section 5(1)(d)(i) of the 
Misuse of Drugs Act.  For the benefit of members who do not have a copy of the Act in front of them, it states 
that a person who -  

has in his possession -  

According to the English tradition, man embraceth woman, so the gender specific is a gender general, but to 
make it gender neutral will make it “a person who possesses” - 

(i) any pipes or other utensils for use in connection with the smoking of a prohibited drug or 
prohibited plant; or 

 . . .  



Extract from Hansard 
[COUNCIL - Wednesday, 10 September 2003] 

 p10883d-10900a 
Hon Simon O'Brien; Hon Sue Ellery; Hon Derrick Tomlinson; Hon Paddy Embry; Hon Dr Chrissy Sharp; Hon 

Robyn McSweeney; Deputy Chairman 

 [2] 

except when he is authorised by or under this Act or by or under the Poisons Act 1964 to do so, 
commits a simple offence. 

The simple offence is not using; the simple offence is possessing.  However, it is not an offence to sell.  Clause 
23(1) states - 

A person who operates a shop or other retail outlet where cannabis smoking paraphernalia is sold must 
not sell cannabis smoking paraphernalia to a person who is under 18 years of age. 

The parliamentary secretary should not mouth to me that I am wrong.  I give her the opportunity to explain for 
posterity.  I have no argument with someone not selling paraphernalia to someone under the age of 18 years 
because we should do everything in our power to protect young people from harmful substances.  However, we 
know very well that they will because, as Hon Simon O’Brien said, there is a similar provision against the sale of 
alcohol and tobacco.  Most 15-year-olds, even 12-year-olds, have access to and regularly use both those 
substances.  I do not know how they get them because they cannot be sold to them.  Young people get access to 
hookahs or whatever the things - 

A member interjected. 

Hon DERRICK TOMLINSON:  Not hookahs?  Well, smoking paraphernalia. Excuse my ignorance of the habit; 
I am not given to it. 

A member interjected. 

Hon DERRICK TOMLINSON:  That is a different drug, is it?  That is the heroin stuff. 

It is legal to sell smoking paraphernalia to anyone over the age of 18 years but it is not legal to possess it.  How 
can implements be sold if possession of the implements is unlawful?  The person selling the implements must 
possess them.  He has to possess them to sell them.  He sells them to someone who is committing a simple 
offence by possessing them.  We have had this argument before.  The parliamentary secretary referred me to the 
second reading speech.  I have read the speech; I slept with it last night.  I do not know whether it is the quality 
of my sleep but the second reading speech did not explain the anomaly.  The speech was emphatic that the 
Government is not legalising marijuana and that it is still unlawful.  The Government is changing the processes 
whereby the substance is regulated and controlled. 

Hon Sue Ellery:  Changing the enforcement. 

Hon DERRICK TOMLINSON:  Thank you very much.  That is the phrase I was looking for.  The enforcement 
is being changed with anomalous provisions: a person may not do this, but he may do that to enable him to do 
this.  It is nonsense.  Please explain the nonsense. 

Hon SUE ELLERY:  I will resist the temptation to explain the “nonsense” to the member.  The member starts 
with the assumption that it is an offence under the relevant section of the Misuse of Drugs Act to possess any 
utensil.  The offence is the possession of a pipe or other utensil “in or on which pipes or utensils there are 
detectable traces of a prohibited drug or prohibited plant”. 

Hon DERRICK TOMLINSON:  Thank you, that is very important. 

In a matter of 20 months, 22 days and four hours I could very well be a tourist in Turkey.  I could visit a bazaar 
and buy a smoking implement that someone had used to smoke marijuana.  I could even buy one at the 
Fremantle Markets.  I would not need to be a tourist in Turkey.  I would then possess a smoking implement that 
had detectable traces of a prohibited drug or plant.  It does not have to be a twig of marijuana or a grain of 
opium.  It simply has to be a detectable trace.  I do not smoke marijuana but I may think the implement so 
attractive that I put it on my mantelpiece.  In other words, I possess it.  However, I do not intend to use it.  That 
is the offence.   

What about the person at the Fremantle Markets who imports 15 such implements?  They have been used.  He is 
now in possession of them.  The parliamentary secretary is trying to say that this is not really about possession 
and that if an implement is pristine pure, there is no problem because it is an unused implement.  However, it is 
unlawful to possess a used implement with traces.  Therefore, selling it must be unlawful.  The Government’s 
legislation states that it is unlawful only to sell it to someone under the age of 18 years.  The anomaly is not 
resolved by the explanation.   

Hon PADDY EMBRY:  It seems to me that the Government is proposing extremely complicated legislation 
when it could be very simple.  This legislation will open a Pandora’s box for a great variety of discussions.  Hon 
Derrick Tomlinson may have bought a pristine implement that he hangs on his mantelpiece, but somebody might 
borrow it without his knowledge.  I accept his statement that he is inexperienced in these matters; I know exactly 
how he feels.  A person could use that implement while Hon Derrick Tomlinson was out fishing or whatever 
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without his knowledge.  All sorts of circumstances could apply.  The simple path would be to ban the possession 
of implements used for smoking cannabis. 

Hon Derrick Tomlinson:  Do you mean that, if it is on my mantelpiece, my 15-year-old son might use it?  

Hon PADDY EMBRY:  I would not suggest any member of Hon Derrick Tomlinson’s family would use it; it 
might be someone from another family.  This clause makes the legislation very complicated.  It would be far 
better, as has been done with regard to guns, to make possession unlawful.  That would eliminate much of the 
argument I foresee arising in the courts.  The solution is simple: if we want to discourage this habit, we should 
ban the implements.  

Hon SUE ELLERY:  I am not sure whether Hon Paddy Embry was in the Chamber last night when we discussed 
this very matter.  It is possible for people to make implements for smoking cannabis out of all sorts of material 
and objects.  I am not sure how effective it would be to ban possession of a smoking implement.  I am not sure 
how we could police that.   

Hon PADDY EMBRY:  It is also possible to get plans on the Internet to make firearms.  

Hon Sue Ellery:  That is right. 

Hon PADDY EMBRY:  That is illegal. 

Hon Sue Ellery:  The same debate could be held about banning fertilisers, for example.  

Hon PADDY EMBRY:  Nevertheless, it is illegal to possess a firearm made from plans obtained from the 
Internet.  Those instruments have been banned.  I am suggesting that the Government should do exactly the same 
in this case and ban the implements.  That would avoid a lot of grey area that could prove to be an absolute 
nightmare.  

Clause put and passed. 

Clauses 24 to 26 put and passed. 

Clause 27: Section 5 amended -   
Hon CHRISTINE SHARP:  I move - 

Page 13, after line 5 - To insert - 

(1) Section 5(1)(b) is amended by inserting after “prohibited drug or prohibited plant” -  

“other than cannabis”. 

This amendment is parallel to the amendment this clause seeks to make by inserting after section 5(1)(e) of the 
Misuse of Drugs Act the words “other than cannabis”.  My amendment seeks to insert the same qualifying words 
in section 5(1)(b) of the Misuse of Drugs Act.  Section 5(1)(e) of the Act reads - 

(e) is found in any place which is then being used for the purpose of smoking a prohibited drug or 
prohibited plant, 

The words “other than cannabis” will be added.  Section 5(1)(b) reads - 

(b) being the owner or lessee of any premises, knowingly permits those premises to be used for the 
purpose of using a prohibited drug or prohibited plant; 

My amendment seeks to add the same qualifying words to this paragraph.  I suspect that the reason for my 
amendment is parallel to the reason for the Government’s qualifying words.  I would be very interested to hear 
from the parliamentary secretary why the offence under section 5(1)(e) has been removed and whether she 
intends to agree to similar qualifying words in subsection (1)(b).   

This amendment is very important because the present offence puts many parents in our State in a very difficult 
position.  If parents know that their offspring are smoking cannabis in the home, they are committing an offence.  
Although many parents do not necessarily approve of their adult children smoking cannabis, they would prefer 
that they did that in the security of their home rather than in a local park or on the streets.  This offence puts 
many well-intentioned parents in the position of committing a criminal offence.  Many parents’ attitude is that 
one of the most critical factors in good parenting and helping our children get through exactly the stage about 
which we have been talking when they are experimenting with drugs is to provide a non-judgmental 
environment in the family home.  Those parents want to maintain open communication with their children 
without breaking the law.  In the same way, the offence of being an owner or lessee of a premises who 
knowingly permits the premises to be used for the smoking of cannabis can also affect many excellent people in 
our community who are doing important youth work.  They may be mentors to young people and may use their 



Extract from Hansard 
[COUNCIL - Wednesday, 10 September 2003] 

 p10883d-10900a 
Hon Simon O'Brien; Hon Sue Ellery; Hon Derrick Tomlinson; Hon Paddy Embry; Hon Dr Chrissy Sharp; Hon 

Robyn McSweeney; Deputy Chairman 

 [4] 

residence to provide a refuge for young people who are in severe trouble, be it with the law or because they are 
severely depressed or suicidal.  Many excellent people in our community are either formally, through some form 
of employment, or informally providing a mentor role to and a refuge for young people whose life is in crisis.  
The offence under the Misuse of Drugs Act makes it very difficult for them to perform that in an honest and non-
judgmental way, which is absolutely essential to the provision of refuge and good advice to young people whose 
lives are in crisis.  I argue that, for the sake of many excellent parents in Western Australia and other people who 
work with youth, it makes an awful lot of sense for us to add a qualifier to section 5(1)(b) for exactly the same 
reason that it makes a lot of sense, as the Bill currently is constructed, to make an exception for cannabis under 
section 5(1)(e).  I commend my amendment to the Chamber.   

Hon SUE ELLERY:  The Government will oppose the amendment.  The amendment would have the effect of 
making it lawful for the owner or lessee of premises to knowingly permit those premises to be used for the 
purpose of using a prohibited drug, but only if the drug was cannabis.  I understand the intention and motivation 
of the mover.  The amendment is intended to prevent the prosecution of parents who, knowing that their children 
and perhaps their children’s friends were using cannabis, seek to sanction or permit that use at home because 
they want that use to be subject to parental supervision.  A consequence of the amendment would be that there 
would be nothing to deter other owners or lessees of premises who have less positive intentions from allowing 
cannabis to be used on those premises, including in association with other legitimate commercial activities, for 
example in a pub.  The Government does not accept the argument that the law should condone parents who act in 
this way, whatever the motivation.  The distinction between the Government’s position on section 5(1)(e) and 
the amendment proposed by Hon Chrissy Sharp is that section 5(1)(e) involves someone taking a potentially less 
active role.  Section 5(1)(e) could apply to somebody who was just in the premises and did not know, for 
example, that cannabis was being used at that time, whereas the amendment proposed by Hon Chrissy Sharp is 
more active in that the parents would have to make a conscious decision - the word used in the provision is 
“knowingly” - to allow people to participate in an activity which the Bill decrees to be illegal.   

Hon SIMON O’BRIEN:  Her Majesty’s loyal Opposition is graciously pleased to join the Government in 
opposing this ludicrous amendment.  The argument that it should be okay for parents to knowingly provide their 
children and their children’s associates with access to premises to consume cannabis is totally outrageous and 
would be outrageous to just about every parent in Western Australia.  That is a very good reason for opposing 
this amendment.  The idea that parents are somehow at risk under the current provision if they unknowingly 
permit their premises to be used for this purpose by visitors to their residence, and possibly in their absence, is 
already taken care of by the term “knowingly” in the provisions of the Misuse of Drugs Act.  This amendment 
seeks to make it okay for people who own or lease premises to knowingly allow people to come on to those 
premises and break the law.  We have spoken a bit about police discretion in this debate.  The police may, and I 
am sure do, from time to time encounter situations in which someone may have been smoking dope in a 
backyard.  They would bring this matter to the attention of the owners of the premises, who may well be the 
parents of the people who were doing the smoking or the parents of the people whose guests were doing the 
smoking.  I have no doubt that police frequently come across this situation and on each occasion exercise section 
17 of the “Commonsense Act” and apply the “CDF Act”.  The police do in fact act in the interests of all 
concerned.  This amendment is absolutely outrageous and deserves to be defeated.   

Hon CHRISTINE SHARP:  There are actually some sound reasons to support this amendment, not the least of 
which is the argument that was put forward by the parliamentary secretary in her contribution at the end of the 
second reading debate, in which she examined some of the underlying causes for drug use.  She put some 
excellent information on the table, including that the single most important underlying cause for drug use is a 
person’s sense of a lack of connection with the people around him, whether it be in his educational institution, in 
his own home or with the people he works with - it is the sense that a person is socially isolated.  That was 
identified as being the single most significant cause of drug use.  I argue very strongly that the offence under 
section 5(1)(b) reinforces this problem.  A lot of parents would be in a situation in which they do not approve of 
their child smoking cannabis and are actively attempting to ensure that their child does not go on to use heavier 
drugs.  Nevertheless, they would be doing everything in their power to maintain open communication with their 
offspring, so that they could work with their kid through this period and keep a good relationship in the home.  
The reality, which many parents understand, is that if parents are too draconian with their children about 
smoking cannabis when the use of cannabis is so prevalent - a child could perhaps use it when he gets to school, 
goes down to the park, goes to a party or whenever else - they will cut communication with their kids.  That is 
exactly the kind of situation that we want to avoid, because by casting children loose and cutting off that trust in 
the relationship, that is precisely when kids are more likely to go on to using harder drugs.   

This offence puts thousands of people at risk of prosecution in Western Australia.  I have received information 
from the Government that there have been only 25 prosecutions under section 5(1)(b) since 1999.  Bearing in 
mind that those prosecutions would be for all drugs - heroin, methamphetamines etc - and not just cannabis, 
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members can see that this provision is used very rarely.  I argue that it is simply better not to have it on the 
statute book.  This is something that the Government should review.  I have already argued that the arguments 
that apply to the Government’s own amendment to section 5(1)(e) also apply to section 5(1)(b).  Do we really 
want to put parents in the situation where the law requires them to dob in their children to the police?  That is an 
untenable situation for parents and it is not in harmony with the other objectives of the Bill.  The parliamentary 
secretary said that if the offence were removed the situation could be exploited commercially, and cannabis 
could be used in pubs or cannabis cafes, such as occurs in the Netherlands, but lots of other offences in the 
Misuse of Drugs Act would make that situation impossible.  If the concern were that this could be exploited 
commercially, we should be looking at a different way of amending section 5(1)(b) to make a distinction, similar 
to what occurs in other sections covering infringements, as to whether this is a person’s place of residence or 
whether it is something that is happening in a commercial environment.  Parents in this position deserve our 
support and sympathy, because they are just applying what we understand to be best practice in parenting. 

Hon PADDY EMBRY:  I find the honourable member’s amendment obscene in the extreme.  Of course parents 
have a responsibility to their children, and part of that responsibility is to provide, by example, the reassurance 
and rock solid base as to what is right and not to encourage things that are wrong.  It is important that children of 
any age should feel that their parents’ home is their home as well, but we cannot have a situation where parents 
encourage their children to break the law.  It is the foot in the door!  Goodness knows what other sorts of 
activities will occur if we follow the honourable member’s line of argument.  It could be applied to any sort of 
crime, meaning that it is all right in the parents’ home.  This is absolute nonsense.  If the honourable member’s 
amendment were passed, it would encourage the use of marijuana.  It is a parent’s responsibility to be the rock 
solid base to which his or her children can refer for what is right and what is wrong.  Whatever we do, we must 
not water down that responsibility.  Parents need to be a point of reference to which children can go for advice.  I 
was far from being a child when my parents died, but even at that age I quickly missed the wisdom, experience 
and advice that I gained from them.  When they were alive I probably did not appreciate them as much as I did 
after they died, and that is fairly normal, but I cannot imagine what on earth has got into the honourable 
member’s brain with this amendment.  I will oppose the amendment in every way possible. 

Hon SIMON O’BRIEN:  We are considering an amendment by Hon Chrissy Sharp on behalf of the Greens 
(WA) to delete the offence contained in section 5(1)(b) of the Misuse of Drugs Act 1981, which makes it an 
offence for a person who, “being the owner or lessee of any premises, knowingly permits those premises to be 
used for the purpose of using a prohibited drug or prohibited plant”, if, in accordance with the proposed 
amendment, in future that prohibited drug or plant is cannabis.  The Liberal Party, as I have already said, 
opposes this amendment, but I draw attention to the implications of what the proponent is putting to this 
Parliament.  It will be okay not only for parents to allow their children to smoke cannabis at home, but also for 
parents to host their children’s friends in smoking cannabis in the home, and somehow this will empower parents 
or provide a comfort to them.  Let me assure the honourable member that it will not.  The comfort that the law 
provides to parents in this matter is that they can restrain children, young adults or visitors to their home by 
being able to say that they may not do that; it is against the law.  Already, in the course of the public debate on 
this Bill, I have received numerous representations to the effect that when the Government’s proposed policy on 
cannabis was made known, the very next day there were instances of difficult to control and wilful teenagers 
saying to their parents, “Don’t tell me I can’t smoke dope; the Government says it’s okay.”  They are quite 
wrong in saying that and repeating it to their parents, because that is not what the Government is saying.  I have 
warned the Government, as have others, that that is the message that some people will receive, but that is not the 
message from the Government. 

Hon Ken Travers:  Some of your comments have been giving that message to people. 

Hon Barry House:  The perception is there. 

Hon SIMON O’BRIEN:  The perception is indeed out there, but this amendment strikes at the very heart of 
parental authority and the authority of any householder.  If a single mum is having trouble with wilful children, 
who perhaps have less than desirable peer group pressure upon them, and she is having trouble disciplining those 
children, this amendment removes a very important power available to her to say they are not allowed to do that 
here.  This is what Hon Chrissy Sharp proposes: if the law states that it is not an offence to knowingly allow 
one’s premises to be used to smoke cannabis, how does a parent - particularly a vulnerable parent - tell, in the 
first instance, one of her offspring living at home, but more particularly a visitor, that he or she may not smoke 
cannabis on those premises and he or she must not do it?  This is the antithesis of what our community stands for 
and it shows what the Greens are all about. 

The Greens have previously stood in this House and said they wear the badge of anarchists with pride.  

Hon Christine Sharp:  What? 
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Hon SIMON O’BRIEN:  I am quoting Hon Dee Margetts who said - it is recorded in Hansard - that they wear 
the badge of anarchists with pride.  This is the sort of absurd, self-indulgent amendment which gives proof not 
only to our accusation but also to Hon Dee Margetts’s claim.  People need to understand that.  The other thing 
that is instructive about the amendment is that it shows the Greens’ attitude to this Labor Government’s Bill.  
The Greens support it because they believe it will make it easier and more acceptable to use cannabis in our 
society.  The Government should think a bit longer and harder about that as it tries to deny that that is what the 
Greens are doing.   

Hon DERRICK TOMLINSON:  It is appropriate that we move away from that emotive debate about parents and 
their empathy with their children, because although that is a very important debate, in this instance it is a 
misguided debate.  I will illustrate that, not by an experience on the part of my children but from personal 
experience.  Several years ago I visited a restaurant in Margaret River -  

Hon Paddy Embry:  A very good area to go to.   

Hon DERRICK TOMLINSON:  Yes.  I went there to sample some of the excellent food in that area, bottled 
grapes in particular.  Grapes are an excellent food produced in that area, and it was excellent food at that 
restaurant.  I forget the name of the restaurant; if I could remember I would recommend it to members.  While 
we were enjoying the meal, I detected a pungent aroma with which I was totally unfamiliar.  I turned to my 
dinner companions and said, “What is that smell?”   

Hon Simon O’Brien:  It was not curry, I hope. 

Hon DERRICK TOMLINSON:  It was not curry that we were eating.  It was crayfish that we were eating, and it 
certainly was not coming from the crayfish.  My colleagues then said that the people at the next table are 
smoking happy weed, and when I looked there they were, enshrouded in a cloud of blue smoke, and that was the 
source of the pungent odour.  They were smoking what in those days was called marijuana.  I was in a premises 
in which marijuana was being smoked - not merely being smoked but being smoked in copious quantities.  They 
were smoking cannabis as fast as I was drinking alcohol. 

Hon Simon O’Brien:  Geez! 

Hon Ken Travers:  They were going through it quickly, were they? 

Hon DERRICK TOMLINSON:  They were going through quite a bit of it!  I do not believe that in that case I 
would have been offending against section 5(1)(e), which states “is found in any place which is then being used 
for the purpose of smoking a prohibited drug or prohibited plant”, because the purpose of the place was the 
consuming of fine foods, and I was there for the purpose of consuming fine foods. I was not in an opium den, or 
a place being used for the purpose of smoking opium.  I was not in a marijuana den, or a place being used for the 
purpose of smoking marijuana.  I was in a restaurant, or a place being used for the purpose of consuming food.  
Incidental to the consumption of food, some people in those days indulged in a cigarette and other people 
indulged in a joint.  However, that was incidental to the purpose of the institution.  Likewise, I do not believe 
that the restaurateur was guilty of an offence under section 5(1)(b), which states “being the owner or lessee of 
any premises, knowingly permits those premises to be used for the purpose of using a prohibited drug or 
prohibited plant”.  A restaurant is not for that purpose.  However, a smoking den is for that purpose.  That is the 
offence.  Therefore, if mum and dad maintained a house for the purpose of living and in that house a child were 
to smoke cannabis, then mum and dad would not be caught by section 5(1)(b), because the house is not for the 
purpose of smoking cannabis.  However, if mum and dad maintained a premises that looked like a house and 
therefore might be mistakenly called a house but that house was used as a smoking den for the specific purpose 
of smoking, then they would be caught by section 5(1)(b).  The effect of the amendment proposed by Hon 
Chrissy Sharp is to say it is not an offence to maintain a premises specifically for the purpose of smoking 
cannabis.  It is not an offence to maintain a house with a single prostitute operator, but it is an offence to 
maintain a house for the specific purpose of prostitution.  When I look at the intent of the Misuse of Drugs Act 
there is no way in which I and my opposition colleagues, and the Government, could accept the amendment 
proposed by Hon Chrissy Sharp.   

Hon ROBYN McSWEENEY:  I cannot agree with the amendment.  I, like Hon Simon O’Brien, cannot believe 
that parents would say to their children that it is okay to smoke marijuana in their own home.  As I have said in 
this place previously, it is hard enough for people to be parents these days even if they have a good, solid 
background and are able to teach their children right and wrong.  It is certainly wrong to allow teenagers to bring 
marijuana into the home and smoke it.  What Hon Chrissy Sharp is saying is that it is okay to do drugs.  I would 
like Hon Chrissy Sharp to go and see the people at Graylands, the kids who are fronting up to the mental health 
teams at the moment, and the parents of children who have committed suicide because they have been full of 
marijuana and alcohol, which is a lethal combination, as I have said in this place previously.  This Government’s 
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Bill is bad enough.  It is virtually saying that it is okay to smoke dope.  It is not okay to smoke dope.  Dope has 
terrible effects and consequences on parents and on the teenagers who smoke it.  Kids will smoke marijuana.  
However, they will do what we used to do when we were younger.  I have never smoked marijuana.  I am talking 
about cigarettes.  They will go into their backyard, or somewhere else, with their friends, because they know that 
their parents will not appreciate them bringing it into the house.  Some parents let their children smoke, even 
though they know it is harmful.  However, cannabis has a different connotation from cigarettes. The 
tetrahydrocannabinol content in cannabis today is a lot higher than it was when Hon Chrissy Sharp was younger.  
It is also a lot more dangerous than it was when Hon Chrissy Sharp was younger.  I cannot believe that the 
Greens (WA) are putting forward an amendment such as this.  Perhaps it is good that they are doing this, because 
then the general public, if they ever get to read what has been happening in this Parliament, will see how whacky 
the Greens (WA) are and what their party is putting up and what their social agenda is.  As a parent I am 
horrified.  I have had a fair bit of experience of my own, having had four children.  

Hon Simon O’Brien:  All fine young adults, too.   

Hon ROBYN McSWEENEY:  Yes.  My children and their friends have probably tried the whacky weed.  That is 
why I like the cautioning system, because, as I have said in this place previously, teenagers should not be 
penalised for making one mistake in trying these things.  However, the Government’s Bill, particularly now with 
the Greens’ amendment, is absolutely crazy.  We try to protect our children and give them a decent society in 
which to live.  However, this Bill is saying that it is okay to smoke an illegal drug.  It is not okay.   

Hon PADDY EMBRY:  I would like Hon Christine Sharp and other members of the House to imagine a 
situation in which a person has three or four children.  I have four children, but we were not always connected to 
the electricity grid in my day.   

Several members interjected. 

Hon PADDY EMBRY:  It is good to have some hilarity, even on a subject that is as important as this one.   

I ask honourable members to imagine that the eldest of their children wants to partake in this activity.  I 
understand what Hon Christine Sharp is really saying and what she really means, which are two quite different 
things.  How are parents to allow their eldest child to smoke something that is illegal and at the same time 
discourage younger children from doing so?  This amendment puts responsible parents in an absolutely 
impossible position.  The adage “do as I do, not as I say” - 

Hon Ken Travers:  I do not support this amendment, but I grew up as a responsible adult in spite of my older 
siblings.  

Hon PADDY EMBRY:  I ask the honourable member what happened to him since he lost his childhood.   

Parents cannot say to one child that they allow this behaviour even though they do not like it, while at the same 
time say to younger children that the behaviour is absolutely forbidden.  The amendment is ludicrous in the 
extreme.  

Hon CHRISTINE SHARP:  I am really pleased that I have moved this amendment, because something has just 
happened.  This debate just got real.  Members are now saying what they really believe, touching on some values 
about parenting, instead of the political hyperbole we have been subjected to for many hours.  I am very pleased, 
at least for that reason, that I have helped to make this debate a bit more real.  The argument of Hon Paddy 
Embry was about remembering the wise counsel of parents and how important that was to him when he was 
growing up.  Exactly the same argument could be used in support of my amendment.  It is an argument about 
wise parenting, and about maintaining an honest relationship with children.  Members must realise that many of 
the examples we are thinking about have changed over time.  Hon Robyn McSweeney talked about the THC 
content of cannabis changing over time.  Styles of parenting have changed considerably as has the relationship 
between parents and children that may have existed 40 or 50 years ago.  Things have really changed 
considerably.  For example, one of the very interesting aspects of the television series The Shark Net was the 
changing relationship between the son and the father - the main characters in that story.  Parenting styles in that 
short period have changed enormously.  Members are assuming that parents can stop their children from 
smoking cannabis.  I suggest that, in many cases - probably the majority of cases - parents cannot stop their 
children from smoking cannabis.  If they could, the practice would not be as prevalent as it is.  Supporting my 
amendment will not put parents in an impossible position; parents are already in an impossible position.  Hon 
Simon O’Brien asked if parents would be saying to their children that they can no longer use the protection given 
to them by section 5(1)(b), that they are breaking the law.  Parents can continue to say to their children that this 
is against the law.  Nothing we are doing today removes from parents the rights to enforce their own views by 
saying that if they want to smoke cannabis they are breaking the law. 
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Parents will find themselves in a difficult position when their children continue to smoke marijuana, particularly 
if the parents understand the sensitivities of double standards - exactly the kind of double standard revealed in 
Hon Derrick Tomlinson’s little vignette about the Margaret River restaurant.  It is absolutely fine, and we think it 
is great that Hon Derrick Tomlinson went down to Margaret River and quaffed some of the best local product.  
Somehow or other, what is happening to another local product at the next table is beyond the boundaries of 
civilisation.  The reality is not like that.  Some parents will be aware of the double standards we continually 
apply to the relative harms of cannabis against alcohol and tobacco - two legal drugs - and the relative costs of 
those two legal drugs.  We are not simply tolerant of those drugs; we joke about it and think it is funny and 
delightful that Hon Derrick Tomlinson is quaffing alcohol.  Some parents are very sensitive to those double 
standards and do not want to have a relationship with their children that forces them to use the law to intercede in 
that relationship.  That is an impossible situation for parents - to find themselves virtually required to dob in their 
children, because they own the premises. 

My argument would be entirely wrong if the argument of Hon Derrick Tomlinson were correct.  He made a very 
interesting argument, making a distinction around the words “for the purpose of”.  If the honourable member is 
correct that in section 5(1)(b) and 5(1)(e) the phrase “for the purpose of” requires an exclusivity in its meaning, 
indicating that the premises have the deliberate and exclusive intention of providing a locality for that prohibited 
activity, then that is the meaning of the offence under section 5(1)(b) that I wish to qualify.  I would be very 
interested to hear the legal advice through the parliamentary secretary on how section 5(1)(b) is applied.  Is it 
applied sometimes to an ordinary place of residence in which many activities take place under the same roof by 
reason of people living there and it being a family home, or does the application of that offence require that that 
premises are somehow intentionally designed around that specific purpose? 

Hon DERRICK TOMLINSON:  I cannot let this go past without correcting a wrong impression that I appear to 
have given.  I never quaff Margaret River wine; I have too much respect for it.  Margaret River wines are made 
to be sipped, savoured and enjoyed, but never to be quaffed.  I do not quaff Margaret River wines, I do not quaff 
Mt Barker wines and I do not quaff Swan Valley wines, but I have been known to quaff some from the Hunter 
Valley.   

My second point is that, yes, we make light of alcohol.  I fully endorse Hon Chrissy Sharp’s comments: alcohol 
is a scourge on our society.  It is much more disruptive because of its universal use than any of the prohibited 
substances.  Likewise, tobacco, as I tried to point out in my contribution to the second reading debate, is much 
more destructive to our society than are prohibited drugs because of its common usage.  I have never done 
anything to encourage my children to either smoke or drink.  I have a 37-year-old son and a 21-year-old son, 
neither of whom drinks alcohol because they do not like the taste of it.  I have never done anything but respect 
their right to make that choice.  Also, neither of them smokes because they just do not like tobacco.  My 
daughter, on the other hand, who is now aged 40, did smoke, and I did everything to discourage her from 
smoking.  I am somewhat relieved that she no longer smokes.  However, she enjoys fine food.  I was with her 
only last Saturday, and we had a delightful meal together and shared a delightful bottle of wine.  As I happen to 
be a person who drinks alcohol - I do not say that I am an alcoholic - I do not pretend that alcohol is not a 
scourge on society.  Yes, the Australian habit of making a joke about alcohol makes light of something that is 
terribly serious.  Those two scourges, alcohol and tobacco, have been acceptable for generations; that is, ever 
since Christopher Columbus, I believe it was, brought tobacco and syphilis to the western world. 

Several members interjected. 

Hon DERRICK TOMLINSON:  Walter Raleigh was responsible for tobacco, was he?  Then the other bloke 
brought back syphilis. Alcohol has been consumed from time immemorial in all societies.  Having known this 
scourge, we now spend billions trying to persuade people to give up smoking.  At the same time, there is this 
hypocrisy from this Government: let us make the use of marijuana okay.  As I said in the second reading debate, 
marijuana will be the scourge of future generations, equal to, and, I believe, greater than, that of tobacco today.   

Hon PADDY EMBRY:  The Committee seems to be spending a long time on this amendment.  I add that if Hon 
Chrissy Sharp’s amendment were successful, it would be illegal for a child to smoke marijuana on the street or in 
the park, but legal to do so in the child’s parents’ home.  That would put unbelievable pressure on parents to 
allow their children to smoke in the home.  It is a double standard in the extreme.  I am bewildered at the 
honourable member’s effort to be logical in this debate.  It has gone to a complete extreme.   

Hon SUE ELLERY:  The Government is still opposed to the amendment.  As I have said before - I need to say it 
again - the Government does not say that it is okay to use cannabis, and it does not consider that this legislation 
will make it easier to use what should remain an illegal drug.  Cannabis is harmful, and the Government is 
changing the enforcement regime; it does so knowing that the community supports an alternative regime within 
defined parameters.   
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I appreciate Hon Chrissy Sharp’s remarks about my point made earlier in debate about connectedness, and the 
factors that influence a young person to begin to use drugs and the amount he or she uses relating to the child’s 
connectedness to his or her family, parents, community and school.  The distinction between us on this issue is 
that the Government believes it is possible to nurture and sustain the connectedness, trust and relationships in the 
family and still set boundaries about what is an illegal activity.  The member asked a question in exchanges in 
the debate about section 5(1)(b) of the Misuse of Drugs Act.  The advice is that the word “knowingly” in section 
5(1)(b) relates to intent; that is, it relates to whatever purposes the premises are used for - it does not refer to 
exclusive use or describe the offence as enabling the premises to be used for the sole purpose of using a 
prohibited drug.  To that extent, the advice is that Hon Derrick Tomlinson could well have been charged in the 
restaurant in the situation he described.  That is why the Government is changing the legislation.  I repeat that the 
Government remains opposed to the amendment.   

Hon CHRISTINE SHARP:  Briefly, I point out to Paddy Embry that the amendment would not work at all in the 
way he suggested.  

Point of Order 

Hon SIMON O’BRIEN:  The term of address is the honourable Paddy Embry.  We have standards in this 
Chamber.  A lot of this is creeping in, and it is about time it was arrested.  We will either maintain the traditions 
and usages of the Chamber or we will not.  I draw that to your attention, Madam Deputy Chairman, and ask you 
to attend to it.   

The DEPUTY CHAIRMAN (Hon Adele Farina):  Hon Simon O’Brien is correct: members are required to use 
the term honourable in this place.  I ask members to ensure that they do so.   

Hon CHRISTINE SHARP:  With respect to the point of order, I will now use the term honourable.  My 
colleagues and I decided two years ago that honourable was an archaic term that was not helpful to the overall 
connectedness of Parliament to the community of Western Australia.  Since that announcement, I have desisted 
from using that term in the Chamber.  However, if it is so determined by the Chair, I will reinsert the usage of 
the title.  I appreciate that at other times in this debate the Chair has reminded the member who raised the point 
of order about his own conduct in debate, and the need for him to respect the rules and practices of this place.   

Hon Simon O’Brien:  When has that ever happened?   

Hon CHRISTINE SHARP:  Just yesterday.   

Hon Simon O’Brien:  No, it has not.   

Hon CHRISTINE SHARP:  In fact, it happened twice yesterday.  The member has a very short memory.   

Several members interjected.   

The DEPUTY CHAIRMAN: Order, members! Hon Christine Sharp has the call to address the amendment to 
clause 27. 

Committee Resumed 

Hon CHRISTINE SHARP:  I wanted to point out to Hon Paddy Embry the way the Misuse of Drugs Act works 
and how my amendment would interact with it.  If the Bill goes through unchanged, it will not be that the use of 
cannabis will be legal in the park but illegal at home.  That is not how it will work at all.  I am simply saying that 
if the Committee does not support my amendment, it will be more illegal at home than elsewhere.  Why would 
we want to do that?  There are all sorts of good parenting reasons that the use of cannabis should not be more 
illegal at home than in the park.   

Hon Paddy Embry:  I meant that it would be illegal in the park.   

Amendment put and negatived.   

Clause put and passed.   

Clause 28:  Section 7A inserted -  
Hon CHRISTINE SHARP:  I move -  

Page 13, lines 15 and 16 - To delete “, or reasonably ought to know,” 
Proposed section 7A relates to selling or supplying a thing knowing that it will be used in the hydroponic 
cultivation of a prohibited plant.  My amendment is to proposed section 7A(1), which states -  
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A person who sells or supplies, or offers to sell or supply, to another, any thing that the person knows, 
or reasonably ought to know, will be used to cultivate a prohibited plant contrary to section 7(1)(a) or 
(2) by hydroponic means commits an indictable offence.   

I think we all understand the purpose of proposed section 7A.  It has a very good purpose; that is, to avoid the 
problems associated with the introduction of the cannabis infringement system in South Australia, in particular 
the association that developed in that State between hydroponic growers of marijuana and hydroponic equipment 
retailers.  In fact, for a time commercial cannabis production networks integrated some sections of the 
hydroponics industry with those who grew plants in their residences.  I think all members agree that it would be 
very good to avoid that problem in Western Australia when our infringement system is introduced.  However, 
the Bill contains other very important measures precisely to avoid this State repeating the South Australian 
problems.  For example, the original infringement system in South Australia permitted persons to grow up to 10 
plants.  The Bill before us restricts to two the number of live plants for which a person may receive an 
infringement.  In other words, someone who wanted to set up a cartel would require the involvement of five 
times as many people to produce the same amount of dried material as was the case in South Australia.  That 
presents all sorts of practical difficulties.  As we know, other parts of the Bill explicitly exclude hydroponic 
plants from the infringement system.  In two very important structural ways the Bill limits the operation of the 
infringement system.  That is done very much with the benefit of hindsight.  The working party that reported on 
the implementation of the Drug Summit recommendation regarding cannabis did an enormous amount of 
detailed work to ensure that we do not, as an unintended by-product, establish a situation in which there can be 
an unhealthy alliance between the hydroponics industry and those involved in the commercial production of 
cannabis.  However, we need to realise that laws exist to deal with hydroponic retailers who work in association 
with cannabis growers to produce commercial quantities of cannabis for dealing.  Section 7 of the Criminal Code 
contains provisions to prosecute sellers and suppliers for aiding and abetting substantive crimes.  In some senses, 
proposed section 7A is superfluous because section 7 of the Criminal Code already provides police with a way of 
prosecuting in such a hypothetical situation.  Despite this, I think we all endorse the overall intent of proposed 
section 7A.   
My argument relates particularly to the words in proposed subsection (1) “or reasonably ought to know”.  
Through my amendment, I seek to remove those five words.  Through the inclusion of the preceding word 
“knows”, the Bill states that a person should not sell equipment for the growing of cannabis if he knows that that 
is what he is doing.  The addition of the qualifier “or reasonably ought to know” represents a shift from a state of 
objective fact to a state of subjective judgment by the hydroponics retailer about the use for which the equipment 
is being purchased.  That is very different from simply providing that retailers should not sell such equipment if 
they know that it will be used for certain things.  If the Bill also provides that the retailers reasonably ought to 
know, it will require not an objective statement of fact but the hydroponics retailers to make a subjective 
judgment about the purpose for which equipment is being bought.  In other words, it will reverse the onus of 
proof by implying that hydroponics retail outlets should cross-examine their customers about the purpose for 
which equipment is being purchased.  That will put retailers in a very difficult position.  It is also likely to 
particularly affect those specialised outfits that are established for the exclusive purpose of providing hydroponic 
equipment.  The reality is that hydroponic equipment can also be purchased from some large retail outlets or 
chain hardware stores, in which there are acres of shelving.  A person can choose to buy some piping or a pump 
along with some garden pots or a screwdriver and take them to the checkout.  Therefore, we will be providing an 
anticompetitive restriction that will favour large hardware outlets to the detriment of hydroponic specialists.  I do 
not think anyone here would argue that that is a fair outcome of the Cannabis Control Bill.  Fair trading issues 
also arise in association with the offending words “or reasonably ought to know”.  I hope that members will 
indulge me shortly and allow me to have a little more time to read some supporting advice from different legal 
opinions about the impact of the words in proposed section 7A(1).   

When the WA hydroponic association became aware of the wording of proposed section 7A, it was considerably 
concerned - I cannot emphasise that too much -  

The DEPUTY CHAIRMAN (Hon Barry House):  Hon Christine Sharp, although your time has expired, I can 
give you the call straight away because nobody else has risen.   

Hon CHRISTINE SHARP:  Thank you, Mr Deputy Chairman.  The association is considerably concerned about 
the impact of these particularly draconian requirements in proposed section 7A(1).  It has sought various 
opinions from legal experts on the way the wording has been drafted.  I will read some extracts from the advice 
that it has received.  A paragraph from a letter from the Criminal Lawyers Association of Western Australia 
about the Cannabis Control Bill 2003 states -   

Whilst the Association does not oppose the introduction of the new offence proposed to be created by 
clause 28 of the Bill (being new section 7(a) of the Misuse of Drugs Act), we believe the clause is 
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drafted too widely.  The words “or reasonably ought to know” should be removed from the clause.  
Conduct should only be criminalised where a seller of hydroponic equipment has actual knowledge that 
the equipment will be used to cultivate a prohibited plant.  Criminalising conduct where there is in fact 
no criminal intent is in our view wrong in principle.   

Barrister Belinda Lonsdale at Dwyer Durack has also provided some quite lengthy advice regarding the new 
section.  Her letter to the association states - 

1. Ambiguous Nature of the Words “reasonably ought to know”  
1.1 The words “reasonably ought to know” would appear to place an onus on a seller or supplier of 

such equipment to make inquiries of its customers about the purpose for which the equipment 
is to be used.   

. . .  
1.3 The indefinable nature of the word “reasonable” means that individual police officers may well 

be influenced in their own views as to what may or may not be reasonable in deciding whether 
or not to lay charges.  This is not to level any criticism at police officers in general, but my 
experience and anecdotal evidence suggests that, in recent times, police officers have tended to 
err on the side of caution in the laying of charges.   

1.4 The fact that police officers do tend to err on the side of caution in this way is demonstrated 
particularly in sexual cases where, for example, consent is in issue.  Often in those cases a jury 
may be required to determine the reasonableness of an accused’s belief that the complainant 
was consenting. 
. . .  

1.6 In the case of the new s7A of the Misuse of Drugs Act, a police officer would have to consider 
whether the question of what a seller “reasonably ought to know” should be determined by a 
tribunal of fact.  One can imagine that a police officer, having determined that hydroponic 
equipment used to cultivate cannabis can be connected with a particular retailer, could say 
“We think it is a matter for the courts to decide as to whether you reasonably ought to have 
known that the equipment you have sold would be used in the cultivation of cannabis”.  That 
would seem to put at risk retailers who are operating in a legitimate way.   

1.7 An accused would have to give evidence at his trial that he had no knowledge and/or that he 
would not reasonably have known that the equipment would be used to manufacture cannabis.  
If his evidence were to be accepted he would no doubt be acquitted.  This is cold comfort 
however for the stress of having to defend a serious criminal charge - usually at enormous 
personal and financial expense.  I note that, if an accused elects to be tried on an indictment 
(this is by judge and jury) then he would not be entitled to recover his legal costs.   
. . .  

4.1 Further, in my view, there is ample scope under the provisions of s7 of the Criminal Code to 
charge sellers or suppliers with aiding and abetting the substantive crimes where the evidence 
establishes that it is warranted.  Consequently, the proposed new s7A of the Misuse of Drugs 
Act would appear to be superfluous to the objectives of the legislature.   

Lastly, I will quote some sections from an opinion given by Mr Tom Percy, QC, who commented in a similar 
way - 

The provision in many ways is similar to concept of receiving stolen goods under the provisions of s414 
of the Criminal Code.  The provisions of that section make it an offence to possess stolen goods “. . . 
knowing . . .” them to have been stolen or obtained by means of some indictable offence.   

Because one could never (without being a witness or a party to the offence) actually know that the 
goods in question were stolen or otherwise illegally obtained, the section has been interpreted to have 
an expanded meaning. 

Cases such as Dykyj (1993) 66 A Crim R 567 . . . was to be determined on the basis of the accused’s 
belief. . . . the test is a subjective one. 
. . .  

The prosecution would not have to prove certain knowledge on the part of the vendor, just a belief . . . 
. . .  
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The test is, however, an objective one and the inclusion of the words “reasonably ought to know” will 
cast a wide net.  Where a vendor sells articles believing them to be destined for an innocent use he 
might still commit an offence if the items are subsequently put to an illegal purpose.   

It would be open to a Court to find as a question of fact that the defendant in a particular case held a 
firm belief that the goods were being sold for innocent purposes, but that the belief was not reasonable 
in the circumstances.  He would thereby be guilty of an offence despite having a completely innocent 
mind.  

He then talks about whether section 24 of the Criminal Code would apply when a person is exempt from 
criminal liability when that person held an honest and reasonable but mistaken belief in a state of facts.  The 
opinion continues - 

The section will not, however, apply where it appears to be excluded by the operation of the section of 
the particular law in question . . .  

That is, the offending words in proposed new section 7A(1) mean that the defence of honest and reasonable but 
mistaken belief under section 24 of the Criminal Code will no longer be able to be used in defence of a criminal 
charge.  On the issue of reverse onus, the opinion continues - 

The use of the word “ought” also creates some difficulties.  . . . it could be argued that this casts some 
onus on the defendant to have made enquiry as to the circumstances of the potential purchaser and the 
sale before entering into it.   
. . .  

In my opinion the proposed provision should be amended to provide for liability only where the vendor 
knows or believes that the intended use is illegal.  A similar interpretation as applies in the receiving 
cases (referred to above) could then apply. 

The opinion then raises the issue of whether this offence, as currently cast, would create a double jeopardy.  The 
opinion continues - 

Any conviction for an offence under this proposed section would expose the accused person to the loss 
of all his assets, irrespective of how they were obtained . . .  

I would . . . suggest that an offender under s7A be given specific exemption from the ambit of any 
relevant assets confiscation law and by excluding any such offender from liability to a declaration of 
being a “drug trafficker” for the purposes of s32 of the Misuse of Drugs Act. 

The opinion from Tom Percy, QC concludes - 

In my view the section needs to be reviewed and amended to avoid consequences that . . . could be quite 
catastrophic for a sector of the community going about its business in good faith and without the 
slightest criminal intent. 

The Government has attempted to respond to these concerns that have been raised by the hydroponics industry.  
The Crown Law advice on the meaning of the clause, which was tabled in this Chamber by the parliamentary 
secretary at the beginning of the second reading debate, states - 

As Priestly JA recognised in Bank of New Zealand v Fiberi Pty Ltd (1993) . . . the phrase “ought to 
know” is susceptible to various meanings, some of which have different consequences from each other. 

The first meaning could be, according to the advice, because of facts actually in that person’s possession.  The 
advice continues - 

Another possible construction, however, is that the retailer in question was under some kind of 
obligation to inform himself or herself about the intended use of the thing sold or supplied. 

The advice continues - 

In Boughey v R (1986) . . . the High Court preferred the first of the above interpretations in relation to 
section 157(1) of the Tasmanian Criminal Code and held that the phrase “ought to have known” 
referred to what the particular accused, with his or her actual knowledge and capacity, ought to have 
known, in the circumstances in which he or she was placed. 

The advice continues - 

While, in my opinion, it may be likely that the courts would be inclined to adopt such an interpretation 
. . .  
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That relates to an interpretation made in a case in the High Court regarding the Tasmanian Criminal Code Act.  
The Crown Law advice continues - 

. . . the Second Reading of the Bill should make clear the meaning . . .  

There is a serious lack of reassurance to the industry on whether it will be subject to prosecution for going about 
its lawful business, when reassurance rests on some words said during the debate in this place.  It is clear from 
the Crown Law advice that the “ought to know” requirement may be interpreted by the courts in two distinctive 
ways: first, because of the facts in a person’s possession and, secondly, an obligation may be cast more widely 
on retailers to inform themselves. 

In a letter dated 16 June 2003 from the former Minister for Health, Mr Kucera, to the WA Hydroponics 
Association, the minister refuted the supposition in one legal opinion that this offence could be subject to double 
jeopardy.  The letter stated - 

. . . new section 7A of the Misuse of Drugs Act 1981 would be deemed to be a drug trafficker under 
section 32A of the Misuse of Drugs Act 1981 and therefore liable to have assets confiscated 
automatically under the Criminal Property Confiscation Act 2000. 

That referred to the proposal that there could be double jeopardy in that a person who committed an offence 
under new section 7A would be deemed to be a drug trafficker and therefore have committed an offence under 
section 32A of the Misuse of Drugs Act.  The double jeopardy is that the person would have his or her property 
confiscated automatically under the Criminal Property Confiscation Act 2000.  The minister goes on to say - 

The ability to declare a person to be a drug trafficker applies where a person is convicted, relevantly, of 
a “serious drug offence” under Western Australian law as that term is defined by section 32A(3) of the 
Misuse of Drugs Act 1981.  The offences currently falling within that definition are the indictable 
offences at section 6(1), section 7(1) and section 32(2)(a) of the Misuse of Drugs Act 1981.  The 
Cannabis Control Bill 2003 does not identify the new offence relating to hydroponic equipment supply 
as an additional serious drug offence for the purposes of section 32A . . . and hence it is not an offence a 
conviction for which may cause a person to be declared a drug trafficker. 

At this stage I believe the Government’s advice on the double jeopardy concerns are more reassuring than its 
advice about the likely interpretation by the courts of the “reasonably ought to know” requirement that we seek 
to remove from the Bill.  Clearly, however, if proposed new section 7A with one small change were suddenly 
included as a serious offence, additional problems for hydroponic retailers would occur through the confiscation 
of property. 

Naturally, the WA Hydroponics Association has been extremely concerned on behalf of the hydroponics 
industry about what all this means for the industry’s future.  It believes, in fact, that the provisions in this clause 
have set up a situation of entrapment for retailers in the industry.  I will read from a letter signed by Mr Grant 
Mahy on behalf of the WA Hydroponics Association.  He refers to a hypothetical situation and states - 

When these characters start showing up at our stores shortly after the introduction of this bill and 
purchase a light, a fan, a timer and two pots we will be breaking the law by providing them with this 
equipment.  If they are arrested they will receive a $200.00 fine while we stand to be indicted and face 5 
years and/or $20,000.00.  

He continues - 
How can Labor justify fining cannabis cultivators while retailers stand to be indicted within the same 
body of law for providing equipment?   
This places retailers in an untenable position.  Cannabis cultivators are effectively given the green light, 
while retailers face amongst the toughest (arguably, the toughest) measures in this bill?   

He goes on to make the point, which I have already raised, that the effect of this clause will be to displace the 
industry away from specialist suppliers and into the hands of big business hardware stores.  He concludes by 
saying -  

What we would like to see is for the “reasonably ought to know” terminology to be removed from the 
bill.  In return we will commit to working with government to establish a workable system of 
governance over this industry that, in the long-term, will make it extremely hard for dubious operators 
and suppliers/importers to function within this industry.   

Since that letter was written, the industry has taken further steps.  It intends to develop a national code of 
conduct, which will be developed by a new retail committee headed by Mr Steve Carruthers, the vice president 
of the Australian hydroponic growers association, who I understand will visit Perth shortly to help the Western 
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Australian association devise the code of conduct.  Ironically, at this time other sections of government are 
providing considerable support to the hydroponics industry, which is a very important part of our horticultural 
and agricultural industries and allows for types of production that remove fertilisers, which are more 
environmentally sound.  On that basis I commend my amendment to the Chamber.   

Hon SIMON O’BRIEN:  I was offering precedence to the parliamentary secretary, which is the normal protocol 
to allow the Government to indicate its response.  Proposed new section 7A of the Misuse of Drugs Act seeks to 
create offences for people selling or supplying or offering to sell or supply things that they know or reasonably 
ought to know will be used to cultivate a prohibited plant by hydroponic means.  This raises a number of 
questions.  The South Australian experience of cannabis decriminalisation, which has been referred to many 
times in debate on this Bill, has also been invoked in relation to this clause.  The reason for that is that the advice 
of the South Australia Police in particular has been that, whatever we do, we should watch out for hydroponic 
growers getting involved in a decriminalised cultivation regime.  Indeed, the prime contact at the South Australia 
Police is Detective Chief Superintendent Denis Edmonds.  I visited DCS Edmonds in February 2002 to be 
briefed on the South Australian experience.  We covered this as well as other aspects.  His advice to me was 
instructive and I will come to that in a moment.  However, his greeting was also interesting.  I had previously 
spoken with him on the phone, and I thank the minister of the day, Hon Robert Brokenshire, for enabling me to 
be briefed by DCS Edmonds.  DCS Edmonds said that he had just given a detailed briefing and provided notes to 
a ministerial working party that had come over from Western Australia on behalf of the Government to be 
briefed on the same matters, and asked whether it would be suitable for him to give me exactly the same 
briefing.  I said that that would be absolutely wonderful.  He proceeded to do that and provided me with the same 
notes.  The Opposition and I have been very well informed of what the Western Australian police have been 
advised by the South Australian police.   

On the cultivation of cannabis, the advice of DCS Edmonds to the South Australian Government was that the 
best number of plants to allow under a decriminalised CIN-type regime was zero.  I will repeat that: zero plants.  
The advice of the South Australian police, based on their experience, was that a decriminalised cultivation 
regime involving a tolerance of any number of plants would be used by organised criminals to the detriment of 
the vulnerable in our community.  The other thing DCS Edmonds said - his advice was also given to this 
Government - is that if for some reason we absolutely must have a decriminalised cultivation regime set at more 
than zero plants, we must ensure we do something to address the hydroponics issue.  As we have heard, the use 
of hydroponic methods to cultivate cannabis in our decriminalised regime will allow the opportunity to be 
exploited by organised crime in a way that was never intended by the South Australian Government and 
successive South Australian Governments and, I am sure, is not intended by this Government.  The Government 
sought to recognise that in proposed new section 7A, which contains quite severe restrictions on the sale and 
supply of materials to be used for the hydroponic growing of prohibited plants.   

This raises a number of questions, but the first thing we need to look at is what exactly “hydroponic means” 
means.  In due course I will request a definition of “hydroponic means”.  I let the parliamentary secretary know 
that I will be asking that question during debate on this clause, because I do not know that there is an acceptable 
definition available to the Chamber.  When this issue arose - Hon Chrissy Sharp has outlined some concerns of 
the hydroponics industry in Western Australia - I talked to the hydroponics sector because I knew nothing about 
it; I set out to learn some things.  I was put in touch with some people and I very quickly discovered that there is 
indeed a manufacturing, a wholesale and a retail hydroponics industry in Western Australia.  I also discovered 
that, in due course, hydroponics can, and I believe must, take a greater role in the agricultural, horticultural and 
general economy of Western Australia.  There are some very good reasons for that.  I look forward to discussing 
those with members on other occasions.  It is absolutely clear that there is a legitimate hydroponics industry in 
the manufacturing, wholesale and retail areas of Western Australia.  It is also equally clear that there is a cowboy 
element, particularly in hydroponics retail, which exists to service the illicit growing of cannabis plants.  
Materials can be produced to support that.  A fellow called Matthew Stafford, who is involved in hydroponics 
and who has been of considerable assistance to me, provided me with a typical catalogue which members might 
like to see.  It is a cowboy catalogue and is called “The Growers Bible”.  It refers to undetectable growing 
systems.  Why would people need an undetectable growing system made to look like a refrigerator?  I do not 
know how long it would remain undetectable in my house, because of people going to the refrigerator.   

Hon Derrick Tomlinson interjected. 

Hon SIMON O’BRIEN:  Hon Derrick Tomlinson would be interested to read this document because I know he 
is interested in hydroponics.  The catalogue refers to sex control hormones.  

Hon Robyn McSweeney:  That got their attention. 
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Hon SIMON O’BRIEN:  It did!  One of the techniques for producing a larger yield of tetrahydrocannabinol 
bearing product from a cannabis plant is to breed female plants because they have a higher concentration of 
flowering heads which contain the larger concentrations of THC.  Any hydroponic shop owner who says he is 
selling female hormones - that is for plants - flowering heads and similar items, has what I would call a cowboy 
outfit catering for the illicit trade.  The catalogue is quite hilarious in some ways because of the way its authors 
try to make it absolutely clear that they are appealing to cannabis growers while at the same time desperately 
trying to disguise the fact.  It is a curious contradiction.  If members want to look at the catalogue, they can.  It 
also refers to megahead systems. 

The State has a legitimate hydroponics industry that must be protected.  It also has a cowboy hydroponics retail 
sector, which, quite frankly, does not deserve any consideration at all.  The Opposition has received and 
acknowledges the advice of the South Australian police.  Clearly, the Government is also seeking to address this 
through proposed section 7A of the Misuse of Drugs Act.  I do not know what gave rise to this particular 
provision, but I suspect that it was the general feeling that the Government would be open to criticism if it did 
not put something about hydroponics into the Bill.  I believe it is as simple as that.  I believe the drafting 
instructions were to put in something that would show that the Government is cracking down on hydroponic 
growers. 

On Tuesday, 24 June I asked the Parliamentary Secretary to the Minister for Health - 

I refer to the provisions of the Cannabis Control Bill 2003 that directly affect sellers of hydroponic 
equipment.  

(1) Did the minister, parliamentary secretary, ministerial officer or other person acting on behalf 
of the minister or any Department of Health officer with responsibility for preparing the policy 
of the Bill meet with any manufacturer, wholesaler or retailer of hydroponic equipment or 
supplies to -  

(a) inquire into the size, nature and operations of the sector; or  

(b) examine the possible impacts upon manufacturers, wholesalers or retailers of 
proposed new provisions of the Misuse of Drugs Act 1981, including proposed 
section 7A? 

(2) If so, when and where were those meetings held and who attended?  

The answer was this -  

(1)-(2) Ms Vicki Stewart, the director of legal and legislative services of the Department of Health, 
and Mr Wayne Salvage, the principal policy officer in legal and legislative services, met with 
Mr Grant Mahy of the Western Australian Hydroponics Association on 6 May 2003 to discuss 
clause 28 of the Bill.  The meeting took place at the Department of Health building.  

They could not even go into the field to see this person.  The meeting of 6 May was held at the Department of 
Health building, not in the hydroponics world, and it took place after this Bill had passed through another place.  
Hydroponics is an important sector and will become increasingly so.  Was there any consultation by the authors 
or architects of this Bill with the relevant parts of the community, including the hydroponics sector, before these 
provisions were inserted? The answer apparently is no.  I asked an all-embracing question, which was if there 
was any consultation at all.  The answer was no, not a sausage.  If there had been, presumably we would have 
been told about it. 

I notice that in his capacity as Leader of the House the Minister for Agriculture, Forestry and Fisheries is here.  I 
do not recall the exact date when I asked him the question, and I will not search for it, but I did ask whether the 
Department of Agriculture had been consulted about clause 28 of the Cannabis Control Bill because of its 
possible impact on the hydroponics sector.  The answer that came back was that there had been no consultation.  
I believe that is worrisome as well, because this Government does not appreciate the important role that the 
hydroponics sector will play in future, if it does not want to check that.  It is symptomatic of the problems 
associated with this Government’s trying to put this whole policy area together in order to do what it has always 
wanted to do - that is, decriminalise and normalise cannabis use.  I attach no blame for that to the Minister for 
Agriculture.  He should have been consulted.  I would be interested to hear briefly in due course the comments 
of the Minister for Agriculture on the points that I have made about not only its importance now but the 
prospective importance of the hydroponics industry to Western Australian horticulture and agriculture.  The 
Opposition certainly recognises that and we hope that the Government does as well.  If the Government does not, 
we hope that my comments might draw it to the Government’s attention. 
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Hon Kim Chance:  I will be happy to do that.  Let me say now that not one horticulturalist raised this as an issue 
of concern. 

Hon SIMON O’BRIEN:  Is that with the minister? 

Hon Kim Chance:  Yes, and nor with the Department of Agriculture, that I am aware of. 

Hon SIMON O’BRIEN:  That is indicative of a lack of communication that needs to be addressed.  I am sure the 
minister will be glad to know that there is some progress in this area, driven in large part by this issue.  Hon 
Chrissy Sharp touched upon it in her contribution, so I will not revisit it.  However, I draw to the Government’s 
attention the salient points from the Department of Agriculture’s point of view.  One of the problems that the 
hydroponics industry has in this State is that there is no formal peak body or association.  A body was 
established a little while ago.  The familiar situation occurred in which a few people were doing all the work.  Its 
constitution provided that key office bearers could hold office for only two or three years before new people 
were elected.  When the one or two people who did all the work had to step down, their successors were unable 
to keep that body going.   

Hon Kim Chance:  They are represented through the Vegetable Growers Association.  

Hon SIMON O’BRIEN:  I am sure there are other avenues.  Hon Chrissy Sharp has provided details of people 
with whom we are in contact.  I think they have communicated with all members just this week to say that they 
are now progressing moves to establish an association here in Western Australia as a result of some contact they 
had at a conference in Melbourne earlier this month, I think it was, with similar hydroponics industry 
associations in other States, because they want to do it right.  There is a legitimate industry in the community 
that wants to do the right thing.  People do not manufacture and sell on the open market nutrients, pipes and 
electrical equipment unless they are running legitimate businesses; otherwise they are using those things to 
cultivate drugs.  The legitimate hydroponics industry is involved in proper wholesale and retail manufacturing 
activities.  They feel threatened by the provisions in clause 28.  It was important for me to point out the history, 
such as it is, of consultation on this issue.   

The process involved in arriving at the clause before us now has been inadequate for a number of reasons 
highlighted by Hon Chrissy Sharp.  The Opposition has copies of the same Queen’s Counsel opinions.  There is 
no need to canvass those again.  The Opposition has two concerns: the subject of Hon Chrissy Sharp’s 
amendment and a more general problem about how we view the hydroponics industry generally.  The Opposition 
shares Hon Chrissy Sharp’s concern about the words “or reasonably ought to know” for the same reasons that 
the industry has concerns - they provide substantial uncertainty.  I am sure that Hon Chrissy Sharp would be the 
first to say that the last thing my colleagues or I could be accused of is being sympathetic to people who want to 
have anything to do with growing or consuming cannabis.  The Opposition does not consider this matter lightly.  
What must be done - what the Government has not done in its consultation process - is a study of how those 
words will apply in real life rather than use the extraordinary tactics of the previous parliamentary secretary.  In 
attempting to address some problems raised in another place - matters of great controversy to which the 
Government did not have the answers but forced the Bill through in late-night sittings - the then parliamentary 
secretary said in her second reading speech - 

The Minister for Health has received advice on the interpretation of clause 7 from crown counsel, Mr 
George Tannin SC.  I seek leave to table a copy of the advice for the benefit of members of this House.  

That was an extraordinary thing to do.  I am not aware of such action occurring previously during a second 
reading speech.  The parliamentary secretary at the time responsible for the Bill indicated that despite the other 
place debating the Bill during a couple of late-night sittings, not all the answers to issues were available.  
Nevertheless, it was forced through and sent to the Legislative Council for its concurrence.  At that stage she had 
a legal opinion which she said she would table as part of the second reading speech.  That was extraordinary, but 
everything was done on the run.  I have already referred to the lack of consultation by the authors of the 
legislation.  That was demonstrated by the tabling of a legal opinion in one House that was not available in the 
originating House.   

How can the words “or reasonably ought to know” be applied in practical terms?  As a House of Review, we 
must be more interested in the practical effects of the machinery of legislation than in what gave rise to it.  This 
provision arose out of a general sentiment on the advice of the South Australian Police who said, “For heavens 
sake, if you want to decriminalise a system to allow cultivation of plants, although we advise you not to, make 
sure you do something about the hydroponic situation.”  Therefore, the Government decided to include in the 
Bill a clause to cover the hydroponics situation.  It has not been properly analysed; there has been zero 
consultation on it; the Government did not understand it when the Bill was forced through another place; it was 
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the subject of a last-minute on-the-run legal opinion; and it does not address the hydroponics industry’s 
concerns.  Nevertheless, it was tabled during the second reading speech.   

The Government also has not walked through the consequences of having this phrase included in the clause.  
How will someone in a hydroponics shop tell the difference between the motives of someone in a smart suit 
driving a BMW and someone wearing gardening gear?  Which of them would be buying implements to 
hydroponically grow cannabis?  It could be either of them or both.  

Hon Derrick Tomlinson:  The one driving the BMW.  

Hon SIMON O’BRIEN:  Possibly.  How is a sales assistant meant to make sure that neither customer is there for 
something about which he reasonably ought to know?  How the dickens ought people reasonably know 
something?  If a 16-year-old kid on work experience were behind the counter, should he ask the serious hydro 
gardener with a 20-inch neck, covered in tattoos, if he intends to use the piece of poly pipe he is buying to 
cultivate dope?  I implore members - emergency departments at Perth’s hospitals are full enough at the moment 
without asking for that sort of trouble.  Our mental institutions are also full of stressed out people who do not 
need to go through their lives risking that sort of aggravation.  I am referring to the ramifications of the practical 
application of the legislation.  It cannot be done.  However, there are legitimate ways to achieve the Bill’s aims.  
An earlier clause requires that shops that sell cannabis paraphernalia erect a sign advising that people are not 
allowed to smoke dope.  Through its proposed association and code of conduct, the hydroponics industry is 
seeking to encourage members to provide support for each other by promoting a recognised and publicly 
accepted code that states if people want to buy cannabis cultivation equipment they should go elsewhere.  The 
industry wants to put up signs saying it is illegal to cultivate cannabis and it is not allowed to sell these products.  
That is doable, and there are other elements that a Government and a Police Service working together with the 
industry could achieve so that a 16-year-old kid working on the counter dealing with orders that could relate to 
illegal commercial cannabis cultivation and how that is reported is not exposed to the dangers inherent in this 
clause.  The police would probably find it more convenient through a memorandum of understanding with the 
hydroponics industry to have a reporting mechanism whereby a person could say he has just provided half a 
dozen lights in a particularly suspect transaction - it is important that the police be notified - rather than that 
person risking getting his head punched in by refusing to sell something in the first place.  The phrase “or 
reasonably ought to know”, for the reasons outlined in legal advice which has already been referred to by Hon 
Chrissy Sharp, makes this amendment extremely suspect.  Therefore, on Wednesday, 10 September 2003, 
history is made as the Opposition proposes to support an amendment in the Cannabis Control Bill moved by the 
Greens. 

Hon SUE ELLERY:  Hon Simon O’Brien is correct when he says that it was in response to the advice from the 
South Australian Government concerning hydroponics that the drug law reform working party made some 
suggestions about how Western Australia might deal with the hydroponics retail industry.  It suggested that the 
Government consider a licensing regime.  The Government gave consideration to that, and considered it would 
be impractical and burdensome given the large range of outlets that were described by Hon Chrissy Sharp.  The 
offence needs to be seen in that context.  It was a reasonable compromise between a proposition that would have 
us regulating the industry and doing nothing, which, given South Australia’s experience, the Government was 
reluctant to do.  It is the Government’s advice that the inclusion of the words “or reasonably ought to know” 
strengthen the deterrent effect by effectively setting the evidentiary threshold at such a level that it has a 
deterrent effect of itself.  Hon Simon O’Brien expressed some surprise at my indicating I wanted to hear what he 
had to say.  I wanted to listen to the debate.  I thank Hon Chrissy Sharp and Hon Simon O’Brien for the points 
they have made.  We are still of the view that removing those words will have the effect that I have described of 
increasing the evidentiary threshold, but we are also realists.  In light of what appears to be the will of the House, 
we accept the amendment moved by Hon Chrissy Sharp. 

Hon CHRISTINE SHARP:  I am surprised and delighted by the support I have received for the amendment.  
Indeed, history is made.  I also acknowledge that Hon Simon O’Brien has put a lot of work into informing 
himself about the hydroponics industry.  He has put a lot of work into many aspects of this Bill, but this is a 
particular area into which he has put work.  The Government has made a serious omission in that it did not think 
very widely when this proposed section was drafted.  I am pleased to learn that the Government has come to its 
senses this morning.  I also thank the Government for its support. 

Amendment put and passed. 
Hon SIMON O’BRIEN:  The Opposition will support proposed new section 7A, but I will offer a couple of 
constructive observations before moving on.  My comments about the Government’s knowledge and 
understanding of the hydroponics industry are well-intentioned, as well as being slightly critical in this context.  I 
hope the Government takes that on board.  I still have some grave misgivings about the operation of this 
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proposed section and I take some comfort from the knowledge that it is not beyond the Government’s capacity to 
revisit this matter and even produce amending legislation in due course if it turns out to produce the unintended 
consequences that I fear it may.  The clause itself is still fraught with some danger.  We will have to rely on the 
commonsense and discretion of police officers when dealing with hydroponics establishments.  I want to place 
on the record that it is our intention, and I think every other member’s intention, that nobody should get too 
stupid or heavy-handed in these sorts of situations unless it is warranted.  For example, all sorts of technical 
breaches of this proposed provision could occur when it would not be in the public interest for people to be 
charged, possibly incurring the very substantial penalties that are involved, such as being locked out of the 
industry for two years and all the rest of it.  Those sorts of penalties are out of all proportion to the nature of the 
offence if it is only a technical one, such as someone selling something which is later put to use in cultivation.  I 
am not suggesting that this will be the case, but if it is taken to its possible conclusion, someone at Bunnings 
could sell PVC pipe and be at risk if that pipe were used not for reticulation of someone’s lawn but for the 
cultivation of cannabis.  It is important that the officers of the Crown in whose hands those powers will be placed 
understand that these laws must be used with some discretion and sensitivity.  At the same time, a lot of us 
would like to see a crackdown on the cowboy hydroponics shops.  Hopefully that will happen.  I think this 
machinery gives more than enough power to the police to do that, so we would expect to see some results.  We 
also want to be careful that the legislation is not used by overzealous or inexperienced officers, and I am sure 
that will not be the case. 

The other point I will move onto is a positive point.  At least this draft provision has helped the legitimate 
industry to gain the impetus to get its act together.  Even though individuals are all trying to do the right and 
responsible thing - under some pressures, I might add - the fact is that they need some more impetus to do it.  
That is an unforeseen benefit of what is here.  For that reason, and with those qualifications, we support the 
amended clause.  

The DEPUTY CHAIRMAN (Hon Barry House):  The question is that clause 28, as amended, be agreed to, but 
before I put the question, I note that the supplementary notice paper contains an amendment in the name of Hon 
Peter Foss.  Is it intended that that amendment be moved?   

Hon SIMON O’BRIEN:  I had not anticipated that we would get to this stage before Hon Peter Foss concluded 
his urgent parliamentary business, which detains him from being with us.  On his behalf, I move - 

Page 13, after line 28 - To insert - 

(4) Where the Police Service comes into possession of any thing that may be used to 
cultivate a prohibited plant contrary to section 7(1)(a) or (2) by any means it shall not 
sell or dispose of that thing and shall, as soon as it is no longer required for the 
purpose of any judicial proceedings, cause it to be destroyed. 

I have discussed this matter with Hon Peter Foss, and I know that he would enter into debate on this matter with 
some relish.  I will be brief and matter-of-fact.  Instances have been reported where hydroponic equipment has 
been seized by police in the course of their duty, and subsequently has been disposed of by being sold at auction.  
On some occasions, I am informed, it has been purchased by people who then put it to illegal use again; that is, 
for growing cannabis.  In some cases, the equipment has even been purchased by the very offenders from whom 
it was seized.  I do not know if that is specifically true, or if there are any safeguards against it but, whatever the 
situation, if equipment being used for cultivating prohibited plants is no longer required for judicial proceedings, 
it should not be made available for potential further illicit use.  That, as I understand it, is the intent of the 
amendment standing in the name of Hon Peter Foss.  

Hon SUE ELLERY:  I had discussions with Hon Peter Foss about his intentions some weeks ago.  He raised the 
very issue that Hon Simon O’Brien just raised; that is, that he was of the view that the practices were such that 
people could go along to police auctions for the sole purpose of purchasing equipment they could use for 
hydroponic cultivation of cannabis plants.  I sought advice about that, and I have subsequently been advised that 
the police operational procedures have been specifically amended to prevent this happening.  I will add some 
further background.  The question of the destruction of material, equipment or things acquired by the police is 
already dealt with under the disposal provisions of the Misuse of Drugs Act, in particular section 26, which 
empowers the police, where they have reasonable grounds, to seize anything suspected of having been used in 
the commission of an offence under the Act, or which may provide evidence of an offence.  Initially such 
material may be seized for a period of 72 hours.  Section 28 of the Misuse of Drugs Act deals with the disposal 
of these items.  It empowers a justice of the peace or a court trying a person for an offence to make an order in 
respect of the disposal of seized items.  Such orders may require any seized items to be released, destroyed or 
forfeited to the Crown.  

Amendment put and negatived. 

/2 
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Clause, as amended, put and passed. 

Clauses 29 to 31 put and passed.  

Postponed clauses 3 and 4 put and passed.  

New clause 9 - 
Hon SUE ELLERY:  I move - 

Page 5, after line 24 - To insert the following new clause - 

9. Option to pay a modified penalty not available in certain circumstances 
(1) This section applies to a CIN issued for an alleged offence (the “new 

offence”) if, within 3 years before the new offence was allegedly committed, 
the alleged offender has been given a CIN for each of 2 or more offences, at 
least 2 of which are alleged to have been committed on separate days 
previous to the day on which the new offence is alleged to have been 
committed. 

(2) For the purposes of subsection (1), a CIN is taken to have not been given in 
relation to an alleged offence if the CIN has been withdrawn. 

(3) A CIN to which this section applies is to - 

(a) advise that if the alleged offender does not wish to have a complaint 
of the alleged offence heard and determined by a court, the alleged 
offender may, within a period of 28 days after the giving of the 
CIN, complete a CES; and 

(b) inform the alleged offender as to how the alleged offender may 
arrange to complete a CES. 

(4) Despite section 19, Part 3 of the Fines, Penalties and Infringement Notices 
Enforcement Act 1994 does not apply to a CIN to which this section applies. 

This new clause arises out of the consideration that, as I indicated some four weeks ago, the Government was 
prepared to give to dealing with the small number of repeat offenders who might be expected to be captured 
under the proposed infringement scheme.  The new clause has two principal effects.  First, it limits the options 
available to a person who has been dealt with under the infringement scheme on two occasions within a three-
year period, so that, on the third or subsequent occasion in that period the person must choose either to attend an 
education session or to contest the matter in court and face a possible criminal conviction.  Second, if the person 
fails to attend education sessions, an infringement notice is withdrawn and the police would proceed to 
prosecute.  The Government has decided to take this course of action because it is consistent with the intent of 
the Bill; that is, cannabis remains illegal, but the enforcement regime by which we maintain that illegal status 
will be changed so that in certain circumstances people will be dealt with under civil infringement schemes.  
More importantly, the Government, having listened to the experts and considered the evidence, has taken the 
view that it is much more preferable and effective to direct those people into the treatment system through the 
education sessions, rather than to direct them immediately into the criminal justice system.  

The evidence from a range of research is clear that criminal sanctions alone are not effective.  Some of that 
research was referred to in earlier debates.  The research shows that a huge range of factors impact upon whether 
people use drugs and the amount they use, that criminal sanctions by themselves are not effective, and that it is 
far more effective to direct people into a treatment system and expose them to the measures that are available.  
That can happen even outside the two-hour education session.  That is the reasoning for the Government’s 
amendment.  The proposed new clause does not detract from the intent of the legislation that cannabis remain 
illegal.  It will not have the effect of encouraging, facilitating or increasing the use of cannabis.  It will move 
people away from the criminal justice system and into the education system.  At the end of the day, people who 
choose not to participate in the education session will face prosecution in the criminal justice system.   

Hon CHRISTINE SHARP:  The Greens (WA) support the Government’s proposed new clause.  The Greens 
think that intervention in cases of chronic recidivism is a good approach.  Indeed, the provision of information 
and education is always a good thing.  In that regard, we support the current cautioning system and its 
compulsory education component.  We thought it was a very good move on the part of the previous Government 
to require people to avail themselves of the best medical facts and listen to a mental health practitioner talk about 
the negative effect that excessive use of cannabis can have on people’s life.   
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We also believe that it is often the case that people who continually fall foul of the law and receive infringements 
are chronic cannabis users.  The first thing that a small minority of people do when they get up every morning is 
roll a joint.  They are exactly the kind of people who need to be targeted with information and confronted with 
the proposition about what in their lives is so unsatisfactory that they want to get out of it all the time.  Those 
people need to be made aware that they can access other mental health services for treatment for depression or 
counselling.  Such programs may even help intercept people who have potentially more serious mental health 
problems or suicidal issues.  The provision of good information is absolutely critical to all elements of drug law 
reform and a real harm-minimisation approach.  We are very pleased that the Government has moved to add this 
to the Bill.  It has always been the intent that someone who receives an infringement notice has the option of 
attending a cannabis education session.  This amendment will make it a requirement at a certain stage.  It is good 
to make it a requirement in the case of chronic recidivism.  At the end of the day, education is the only thing that 
is likely to change people’s behaviour about cannabis.  According to a recent survey by the National Drug 
Research Institute, 87 per cent of people who receive a criminal conviction for cannabis do not believe their use 
is likely to be affected by that conviction.  By far and away, the most likely way we will affect people’s use of 
cannabis is by giving them reliable information about what that use may be doing to their lungs and their overall 
physical and mental wellbeing and then leaving them with the opportunity for self-reflection about whether they 
are getting the most out of their lives.  We support the amendment.  We are very pleased that the Government 
has moved the amendment as it will improve the open-ended nature of the original Bill.  It will also remove 
some of the questions surrounding the use of police discretion and whether police would indefinitely continue to 
use the infringement system.  The operation of the infringement system provides police with a fair bit of 
discretion.  This proposed new clause will give the police a definite instruction that in certain circumstances the 
intervention system must come into play.  That will help police officers in the field in their application of the 
new system.  I thank the Government for its reconsideration of these provisions and again indicate our support 
for the proposed new clause.   

Progress reported and leave granted to sit again. 
Sitting suspended from 12.58 to 2.00 pm 

 


